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(b)(1) No award for the fee of an at-
torney or agent under these rules may
exceed $75 indexed as follows:

X  CPI_New
$75/hr  CPI_1981

The CPI to be used is the annual aver-
age CPI, All Urban Consumers, U.S.
City Average, All Items, except where
a local, All Item index is available.
Where a local index is available, but re-
sults in a manifest inequity vis-a-vis
the U.S. City Average, the U.S. City
Average may be used. The numerator
of that equation is the yearly average
for the year(s) the services were pro-
vided, with each year calculated sepa-
rately. If an annual average CPI for a
particular year is not yet available, the
prior year’s annual average CPI shall
be used. This formula increases the $75
statutory cap by indexing it to reflect
cost of living increases, as authorized
in 5 U.S.C. 504(b)(1)(A)(ii). Application
of these increased rate caps requires af-
firmative findings under §821.6(c) of
this chapter. For ease of application,
available U.S. City figures are repro-
duced as follows:

(2) No award to compensate an expert
witness may exceed the highest rate at
which the agency pays expert wit-
nesses. However, an award may also in-
clude the reasonable expenses of the at-
torney, agent, or witness as a separate
item, if the attorney, agent, or witness
ordinarily charges clients separately
for such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the adminis-
trative law judge shall consider the fol-
lowing:

§826.7

(1) If the attorney, agent, or witness
is in private practice, his or her cus-
tomary fee for similar services, or if an
employee of the applicant, the fully al-
located cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

[46 FR 48209, Oct. 1, 1981, as amended at 58 FR
21544, Apr. 22, 1993; 59 FR 30531, June 14, 1994]

§826.7 Rulemaking on maximum rates
for attorney fees.

(a) In addition to increases based on
cost of living (see §826.6), attorney fees
in some or all of the proceedings cov-
ered by this part may also be increased
beyond the statutory cap of $75 if war-
ranted by special factors (such as lim-
ited availability of attorneys qualified
to handle certain types of proceedings).
The Board will conduct any rule-
making proceedings for this purpose
under the informal rulemaking proce-
dures of the Administrative Procedure
Act.

(b) Any person may file with the
Board a petition for rulemaking to in-
crease the maximum rate for attorney
fees by demonstrating that a special
factor(s) justifies a higher fee. The pe-
tition shall identify the rate the peti-
tioner believes the Board should estab-
lish and the proceeding(s) or types of
proceedings in which the rate should be
used. It should also explain fully the
reasons why the higher rate is war-
ranted. The Board will respond to the
petition within 60 days after it is filed,
by initiating a rulemaking proceeding,
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§826.8

denying the petition, or taking other
appropriate action.

[58 FR 21545, Apr. 22, 1993]

§826.8 Awards against the Federal

Aviation Administration.

When an applicant is entitled to an
award because it prevails over an agen-
cy of the United States that partici-
pates in a proceeding before the Board
and takes a position that is not sub-
stantially justified, the award shall be
made against that agency.

Subpart B—Information Required
From Applicants

§826.21 Contents of application.

(@) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the agency in the pro-
ceeding that the applicant alleges was
not substantially justified. Unless the
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)), or in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.
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(d) The application may also include
any other matters that the applicant
wishes this agency to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney for the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

[46 FR 48209, Oct. 1, 1981, as amended at 59 FR
30532, June 14, 1994]

§826.22 Net worth exhibit.

(a) Each applicant except a qualified
tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in §826.4(f) of this
part) when the proceeding was initi-
ated. The exhibit may be in any form
convenient to the applicant that pro-
vides full disclosure of the applicant’s
and its affiliates’ assets and liabilities
and is sufficient to determine whether
the applicant qualifies under the stand-
ards in this part. The administrative
law judge may require an applicant to
file additional information to deter-
mine the eligibility for an award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the administrative law judge
in a sealed envelope labeled “‘Confiden-
tial Financial Information,” accom-
panied by a motion to withhold the in-
formation from public disclosure. The
motion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b) (1)
through (9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is
not required in the public interest. The
material in question shall be served on
counsel representing the agency
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